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Evaluation of the Product Liability Directive 85/374/EEC:

Article 21:
“Every five years the Commission shall present a report to 
the Council on the application of this Directive and, if 
necessary, shall submit appropriate proposals to it.“

Casualty Guidance, Marco Visser 6

Introduction



Evaluation of the Product Liability Directive 85/374/EEC:

“There is a need to update EU product liability law so that it 
extends to digital content products and services. The update 
should also cover compensation and safety provisions. As a 
principle, consumers should always be protected if products, 
digital content, or services cause harm or damage to their 
property, including in the digital environment. At the same 
time, other shortcomings of the current Product Liability 
Directive, such as the problematic threshold for 
compensation or the burden of proof on the victim should be 
remedied or adapted.”
http://www.beuc.eu/publications/beuc-x-2017-039_csc_review_of_product_liability_rules.pdf (March 20, 2018)
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All risk approach in general liability insurance
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All risk approach in general liability insurance
� Everything is covered assuming that
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new technologies? 

the Insured is liable

the risk is not excluded

the risk is within the business description of the policy



The Insured is liable
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How to handle “old” liability regimes in the contex t of 
new technologies? 

Liability insurance focuses on legal liability

contractual liability!

and not on



Business description
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manufacturing and distribution of cooking pots

manufacturing and distribution of pots

or better (?!?) 



Is the use of pressure cookers for the storage of n uclear 
material within the business description?
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Conflict of interest

Insurer Insured

� detailed list of the insured 
activities

� narrow it down

� a wide business description is 
preferred

� no specifics wanted which might 
prevent certain business activity



It’s within the business description
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new technologies? 

Cancel the policy or live with it

renegotiate at next renewal into “manufacturing and 
distribution of cooking pots”

or



Are “nuclear” pressure cookers excluded?
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How to handle “old” liability regimes in the contex t of 
new technologies? 

Clause 7.12 General Terms and Conditions for Liabil ity 
Insurance (GTCLI)
Unless expressly provided otherwise in the insurance 
certificate or the endorsements thereto, cover shall not apply 
in respect of: (...)
Liability claims arising out of damage directly or indirectly 
connected with high-energy ionizing radiation (e.g. the 
radiation emitted by radioactive substances or X-rays).



All risk approach in general liability insurance is  
a feasible way of handling new technologies!
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And how to handle new liability regimes?
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• No exclusion for new liability regimes in a policy wording 
exists.

• An Insurer might want to negotiate new terms and 
conditions due to an upcoming change of law or 
introduction of a new law.

• An Insurer might negotiate an exclusion on a case by case 
basis if he sees a new liability regime coming (legal 
monitoring ).

And if the Insurer could not negotiate it successfully 
beforehand ...

Casualty Guidance, Marco Visser 19

And how to handle new liability regimes?



... and if the Insurer is not willing to cover thes e new 
liabilities: 
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And how to handle new liability regimes?

Clause 21 Sentence 1 GTCLI
In the event of increases in the insured risk as a result of a 
change in existing, or the introduction of new, legal 
provisions, the insurer shall be entitled to terminate the 
insurance relationship upon one month’s notice.



The Insurer’s job: 

Monitoring the legal situation in its home country.

Standard liability policy:

Liability claims in connection with occurrences of loss having 
taken place abroad; Standardfall deutscher VN deutscher
Geschädigter deutsches materielles Recht

7.9 AHB
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And how to handle new liability regimes?

Clause 7.9 General Terms and Conditions for Liabili ty 
Insurance 
Unless expressly provided otherwise in the insurance 
certificate or the endorsements thereto, cover shall not apply 
in respect of: (...)
Liability claims arising out of loss events occurring abroad; (...)



The Insurer’s job: 

Monitoring the legal situation all over the world!
� That‘s a hell of a job.

Commercial liability policy:
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Clause often to be found:
In derogation of Clause 7.9 GTCLI cover includes statutory 
liability for claims arising out of loss events occurring abroad; 
(...)



Casualty Guidance, Marco Visser 23

And how to handle new liability regimes?

standard 
liability 

form

home country
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CGL

=Commercial 
General 
Liability

home country plus EU/EEA
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CGL

home country plus EU/EEA plus some specific countri es
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CGL

world wide



Legislator’s standard procedure if it introduces 
a new liability regime:

� Introducing mandatory insurance cover
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The Insurer’s problem with mandatory insurance 
cover (among others):

� § 114 para. 2 sentence 1 German Insurance 
Contract Act (VVG)

“The contract of insurance may specify the content and 
scope of the compulsory insurance in more detail insofar as 
this does not endanger the fulfilment of the respective 
objective of the compulsory insurance and unless explicitly 
otherwise provided by legal provision.“

Casualty Guidance, Marco Visser 28

And how to handle new liability regimes?



The Insured’s problem with mandatory 
insurance cover:

� He has to buy it!
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Existing liability cover versus need for new 
liability cover
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Depends on the new liability regime and on the spec ific 
wording:

• Maybe slight changes are needed due to the legal 
language used by the legislator.

• If already excluded before the upcoming new legal regime: 
Is there a good reason for the Insurer to get rid of the 
exclusion?

• Implementing new cover if it is a good business 
opportunity
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“If I accept your point of view,
then we are both wrong.”
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Finally

„Wenn ich Dir jetzt Recht gebe, 
dann liegen wir ja beide falsch.”



Thank you!
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Ass. jur. Marco Visser, LL.M.
Casualty Guidance
Head of Principles, Products & Legal
HDI Global SE
HDI-Platz 1, D-30659 Hannover
Phone: + 49 (0)511-645 3519
Email: Marco.Visser@HDI.Global
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Marco Visser is an astute professional liability underwriter employed at HDI 
Global SE’s head office in Hannover, Germany, since 1998. 

Mr. Visser is head of “Principles, Products & Legal” focusing on all legal aspects 
of liability insurance and reinsurance. He is a fully qualified German lawyer with 
two State exams. After having completed his legal studies and internship in 
Germany, he studied European Business Law at the University of Amsterdam 
where he successfully  completed his Masters degree in Law in 1998. In 2001 he 
received the Horst K. Jannott scholarship studying in Munich and Atlanta/Georgia.

Mr. Visser is a member of the liability commission of the German Insurance 
Association (GDV) in Berlin and Chair of the “Liability/Insurability Working Group” 
at Insurance Europe in Brussels. He is an assistant professor of  Product Liability 
Insurance at the University of Hamburg, at the vocational training center of the 
insurance industry in Hannover (Berufsbildungswerk der Versicherungswirtschaft) 
and at Berlin School of Economics and Law for international liability insurance 
programs. 

He regularly publishes legal essays.
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