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This paper aims at discussing two main issues which were addressed in the AIDA questionnaire on Climate Change and Insurance, the issue of definition of risks linked to climate change and the problems of causal links. 

1.How to define Climate Change ?

As stated in the IPCC Synthesis Report, 2007 climate change refers to a statistically significant variation in either the mean state of the weather or in its variability, persisting for an extended period (typically decades or longer). Moreover, climate change may be due to natural internal processes or external forcings, or to persistent anthropogenic changes in the composition of the atmosphere or in land use. 

As it is well known the Intergovernmental Panel on Climate Change (IPCC) has been established by WMO (World Meteorological Organization) and UNEP (United Nations Environment Programme) to assess scientific, technical and socio-economic information relevant for the understanding of climate change, its potential impacts and options for adaptation and mitigation.

The  Framework Convention on Climate Change (UNFCCC), entered into force on 21 March 1994, in its Article 1, defines climate change as: “a change of climate which is attributed directly or indirectly to human activity that alters the composition of the global atmosphere and which is - in addition to natural climate variability - observed over comparable time periods”. 

The UNFCCC thus makes a distinction between climate change attributable to human activities altering the atmospheric composition, and climate variability attributable to natural causes. 

The Convention on Climate Change sets an overall framework for intergovernmental efforts to tackle the challenge posed by climate change.  It recognizes that the climate system is a shared resource whose stability can be affected by industrial and other emissions of carbon dioxide and other greenhouse gases . 
The Convention enjoys near universal membership. 
Under the Convention, governments gather and share information on greenhouse gas emissions, national policies and best practices; launch national strategies for addressing greenhouse gas emissions and adapting to expected impacts, including the provision of financial and technological support to developing countries  and cooperate in preparing for adaptation to the impacts of climate change.

The Kyoto Protocol to the United Nations Framework Convention on Climate Change, Dec. 10, 1997 imposes quantified emission reduction commitments on some industrialized Countries, in order to achieve a global reduction of 5% against 1990 levels within 2012.

The future of the Kyoto Protocol is uncertain, because the US and other major economies, such as China and India, refuse to under take binding commitments at the International level to cut their emissions.

2.Climate Change and  the Insurance sector

Already in its Second Assessment Report, dated 1996, the IPCC stated that the insurance sector is obviously vulnerable to climate change  (IPCC, WG, II,  1996 Chapter 17).

Nearly all regions in the world are anticipated to be negatively affected by some future impacts of climate change and these will pose challenges to many economic sectors. One main finding is related to the potential increase of extreme events, such as prolonged and intensified rainfall and related flooding and landslides, heat-waves, hurricanes and strong wind events, which may lead to considerable socio-economic impacts in many regions in the world. The insurance sector with its primary function of risk prevention and payout of insured losses will be especially hit by these extreme events  (CEO briefing November 2006, UNEP Financial Initiative).
In the initial stages of climate change, for developed countries the key impact is property damage, and to a lesser extent increased operating costs and lost production. For developing countries key impacts are related to very basic goods like food and water availability, health, and energy supply. The priority of insurance pay-outs is made in industrial countries. 

Insurance and reinsurance companies are vulnerable to climate change. The effects of climate change on the insurance industry, private and public institutions offering insurance coverage and disaster relief, are likely to become manifest primarily through changes in the spatial distribution, frequencies, and intensities of ordinary and catastrophic weather events. There is high confidence that climate change and anticipated changes in weather-related events would increase actuarial uncertainty in risk assessment and thus in the functioning of insurance markets. While catastrophic events represent roughly 40% of the insured weather-related losses globally, small scale events do account for most of the incurred losses ( Mills, Roth, Lecomte, Availability and affordability of insurance under climate change: a growing challenge for the US. (2005) www.ceres.org.).

Uncertainty regarding the frequency, intensity, and/or spatial distribution of weather-related losses increases the vulnerability of the insurance industry and represents a formidable challenge for risk evaluation and underwriting. Uncertainty originates also from climate change models, whose output carry considerable levels of variability. 

3.A tentative definition of the risks linked to climate change

As far as  a tentative definition of risks linked to climate change is concerned, the following  considerations emerge from the reading of the questionnaires submitted by the national chapters.

The climate change related factors, like flooding, storms, failing harvests, heath waves, etc. pose serious insurance problems, as long as it is difficult to calculate the amount of insurance premium that has to be paid by the insured in order to get insurance coverage against these kind of risks. 

Insurance incidents are defined in the policies. The factors identified above (flooding, storms etc.), are not likely to offer difficulties as triggers simply because the frequency or impact is increased due to climate change. 
Moreover, the common risk management tools adopted by insurance companies are not useful for the protection against catastrophic risks in general and, specifically, the protection against risks related to climate change. In other words climate change increases actuarial uncertainty in the risk assessment process. 

The current forecasts of weather conditions are not sufficiently reliable especially because they normally concern areas of approximately 200 square kilometers. For insurance purposes much more refined and detailed predictions are needed and new models need to be developed.     

The difficulties for insurers to tackle risks linked to climate change derive not only form the uncertainty concerning statistics and predictions of weather conditions but also from the fact that they  can’t be dealt with  as well as the “ordinary” risks for damages and losses covered by insurance companies, first of all because all these kind of catastrophic risks are “systematic risks”, meaning that they are not diversifiable among other different risks, therefore exposing the insurance companies to huge losses should the insured event really happen. And they are extreme in size. 

Information asymmetries operate as adverse selection pushes to purchase insurance with higher risk perception and moral hazard leads to behave less carefully with an insurance cover than without (i.e. building in an area prone to being flooded, if insurance cover is available at low price).

In short, we can define the climate change’s risk as (i) systematic; (ii) not diversifiable; (iii) exposing the insurance companies to large simultaneous losses; (iv) increasing in the future, with reference to the global warming; (v) with a high degree of asymmetric information between the insured and the insurance companies, making really hard for the insurance companies to set a proper premium level profitable for both the insurer and the insured.
4.Effect of climate change on risk 
is increasing in the future.
That the risks related to climate change will  increase in the future has been brilliantly clarified  by many national chapters in the questionnaires. Hereafter I refer the contents of the Dutch Chapter’ answer which is particularly eloquent.  

Listed examples of risks:
With respect to fire:
The risk of forest fires occurring will increase. Due to drought, the ground water level descends as a result of which it is harder to obtain fire extinguishing water. Consequently, competition between drinking-water and fire extinguishing water could arise.

With respect to motor vehicles: In case of sharp frost, the volume of car window damage increases. Consequently, if periods of sharp frost decrease, which is expected, the volume of car window damages will decrease. Roads become slippery in the event of rainfall after very dry weather periods. Dry weather periods, as well as intensive rain showers will increase. Therefore, the problem in relation to unexpected slippery roads will occur more often in the future, as result of which the volume of motorbike insurance will increase. 

With respect to agriculture: Damage to agrarian products is expected to increase. If the crops are still young and a long period of dry weather occurs, the top layer of the crops might erode due to wind. Consequently the crops die. A chance of this happening is even greater after a heavy shower of rain after a long period of drought.
With respect to travel- and cancellation insurances: More damage is expected with respect to travel- and cancellation insurances. Due to forest fires in Southern Europe, planned holidays are cancelled. 

With respect to flood and/or high water: Intensive rain showers occurring more often results in an increasing number of local floods.

5.Problems of causal links
We come now the question concerning “Problems of causal links”. Nearly all national chapters stated in their answers that the increase of losses for risks associated to climate change  is due to a combination of factors, natural  but also demographic and economic. 

Most reports agree that damages, also caused by the force of nature, have increased because residential and commercial buildings and constructions are now situated in more exposed areas (close to the coastline, in low areas etc.) and the values are higher. Some national chapter deem that this is in itself a slow process, however, and may be taken into account through prudent underwriting and premium adjustment.

As rightly noted by the French Chapter, domino effects even increase the consequential losses for instance when an industrial estate is hit by a flood, with potential environmental liability consequences in addition to direct loss, business interruption, etc..

The Australian Chapter stressed as a factor of increasing risk the building in increasingly dry, fire prone areas. Flood risk in relation to construction in low lying areas, flood plains and coastal regions prone to tidal surge and rising sea levels. Construction in cyclone prone areas of northern Australia. Massive population shift to coastal regions increases the vulnerability of the insurance industry to climate change exposures.  

The Brazilian Chapter after stating  that man’s interference in the environment is very destructive and that the new legal and ethical environmental view determines the adoption of economically sustainable concepts in order to slow the rapid escalation of progress toward total chaos, interestingly observed that the Brazilian Federal Constitution advocates that “everyone is entitled to an ecologically balanced environment, for the common use of the people and essential to the health quality of life, imposing on the government and the community the duty to defend it and preserve it for present and future generations” (art. 225 ).

6.The paradox of rise in living standards and effect of increasing the exposures to risk from climate change

I summarize here below some wise thoughts of our British friends which even if referred to the United Kingdom seem to me relevant for many other jurisdictions too. 

The British Colleagues noted in their answers to the questionnaire that the until recent steady rises in living standards, the cost of living and in property values in the UK and in the wealth of individuals (and the amount and value of possessions they own) will have had the effect of increasing the exposures to risk from climate change, especially for property situated in vulnerable, particularly coastal, areas. In the UK between 1980 and 2000, over 350,000 residential properties were built on floodplains, with 20,000 being built in the last three of those years alone (United Kingdom Floods, Guy Carpenter, 2000 – http: //www.guycarp.com/portal/extranet/pdf/ukflood.pdf?vid=1). 

A further paradox is that the greater wealth generation (made possible in times of high economic growth) which involves a higher emissions scenario may provide the funds for adaptive, preventative measures to be implemented, so as to produce a more effective response than may be possible in economic conditions prevailing under a low emissions scenario. 

These shows the need to conduct carefully the best cost-benefit analysis in the context of adaptation and mitigation.

7.The “new frontiers” of  the law of climate change:  liability for causing climate change ?

In the previous paragraphs I have discussed the risks linked to the effect of climate change, but the (quickly evolving) law concerning climate change is now bringing to the surface another - potentially much more relevant -  risk, which is the risk of large emitters of Greenhouse Gases (GHGs) of being hold liable  for causing climate change.

This is an issue which only a few national chapters addressed in their questionnaires, but which is objectively of paramount importance. 

Climate change litigation is proliferating in the United States. In the fall of 2010, in the decisions in State of Connecticut et al. v. American Electric Power Company Inc., et al. (Connecticut); Native Village of Kivalina, and the City of Kivalina v. ExxonMobil Corporation et al. (Kivalina); Ned Comer, et al. v. Murphy Oil USA, et. al. (Comer), California v. General Motors Corp. (California), four different United States courts ruled on the potential for tort claims to be brought against large emitters of Greenhouse Gases (GHGs).

These cases present disparate approaches of the role litigation will play in the climate change policy debate. They also create significant uncertainty for large emitters and, as a consequence, for insurers. 

In State of Connecticut et al. v. American Electric Power Company Inc., et al. (Connecticut), eight American states, the City of New York and an environmental organization  brought an action against five electric utilities seeking an injunction abating a nuisance – namely, the defendants’ ongoing GHG emissions which contribute to global climate change. The five utilities are the largest greenhouse gas emitters in the United States. Plaintiffs sue both on their own behalf to protect state-owned property  and as parens patriae on behalf of their residents to protect public health. The case was dismissed by the Court on the “political question” doctrine of justiciability which arises out of the constitutional separation of powers and  is intended to restrain the judiciary from trespassing on the powers reserved for other branches of government. However it should be noted that in September 2009, the 2nd Circuit Court of Appeal unanimously reversed the court of first instance’s finding that the plaintiffs’ claims presented non-justiciable issues and remanded the case for further proceedings.

In Native Village of Kivalina, and the City of Kivalina v. ExxonMobil Corporation et al. (Kivalina), the community of Kivalina, Alaska lodged an action in public nuisance against twenty-four big emitters of GHGs for the cost of relocating the island community. The plaintiffs affirmed that the defendants’ GHG emissions contributed to climate change which, in turn, caused the earlier annual breakup of sea ice that protected the island. On September 30, 2009, the United States District Court for the Northern District of California found that the claim was not justiciable. The Ninth Circuit is now reconsidering the case.
In Ned Comer, et al. v. Murphy Oil USA, et. al. (Comer) the plaintiffs, residents and owners of property along the Mississippi gulf coast affirmed that damage to their property from Hurricane Katrina was the result of climate change to which the defendants contributed as large emitters of GHGs. The claim also requested compensatory and punitive damages based on various causes of action, such as public and private nuisance, trespass, negligence, unjust enrichment, fraudulent misrepresentation and civil conspiracy. The United States District Court for the Southern District of Mississippi initially granted the defendants’ motion to dismiss the claims on the basis of a lack of standing and of the “political question” doctrine which would purport that such issues should not be adjudged by the Court system but  left to the discretion of the lawmakers. But, on October 16, 2009, the 5th Circuit Court of Appeal overruled the court of first instance’s dismissal of the plaintiffs’ claims. Some of the plaintiffs’ claims are justiciable, whereas others are not.

In California v. General Motors Corp., a public nuisance suit by the State of California has been filed against the six largest automobile manufacturers for emissions by automobiles manufactured by defendants. On September 2007 the California federal judge dismissed the suit again on the political-question rationale as in Connecticut, namely “the impossibility of deciding without an initial policy determination of a kind for non-judicial discretion”. 

I have focused on the issue of the “political doctrine”, but of course the plaintiffs in climate change litigation have to face many other procedural and preliminary hurdles. Climate change litigation, in its various forms, raises issues of standing, choice of law, preemption, redress, causation, separation of powers, and international comity. 

I would thus only like to add, as an example of the difficulties plaintiffs will meet in putting forward their climate change claims, that to gain standing in the U.S. federal court, a plaintiff must show that, assuming all of the allegations advanced are provable, the claim presents three necessary elements: the plaintiffs have suffered a prejudice; that prejudice is “fairly traceable” causally to the defendants’ conduct; and it is likely that the prejudice will be redressed by a favourable decision. 
All these elements and especially the second may be and are contended in climate change litigation cases. 

One may remind that in Connecticut, all three requirements were challenged. With respect to the first requirement, the Court affirmed that both the actual prejudice  (quickly melting California snowpack trigging floods) and the potential for future prejudice (e.g., resulting from a rise in sea levels triggering more frequent and strong floods, damages to coastal infrastructure, increased wildfires etc.) were properly pleaded. The defendants argued that future injuries were not sufficiently “imminent” to meet the first test. However the court disagreed on the basis that the alleged future injuries were “certainly impending” especially taking into account that the defendants were perpetuating the causative act of GHG emissions. 
On the requirement of “fairly traceable” causation, the defendants in Connecticut and in Comer claimed that their modest contribution to worldwide climate change was not sufficient to meet the requirement. However, the court in Connecticut judged that  a substantial likelihood of causation is sufficient at the standing stage. At the standing stage the plaintiffs had not to establish “tort causation” or “proximate cause.” Similarly, in Comer, the court noted that it had not to assess the merits of the plaintiffs’ case at the threshold standing stage. At that stage a fairly traceable connection between the alleged prejudice and the alleged conduct of the defendant is satisfactory.

Electric utilities, having suffered, as told above, a defeat at  the Second Circuit in State of Connecticut et al. v. American Electric Power Company Inc., et al. lodged a petition for certiorari with the Supreme Court on August 2, 2010 seeking reversal of the Second Circuit’s decision. The destiny of climate change litigation now rests in the Supreme Court. 

In their petition, American Electric and the other defendants argue that these are political issues that are best left to the Congress to regulate. The utilities’ arguments found aid from the Obama Administration. In an amicus brief filed on behalf of the Tennessee Valley Authority on August 24, U.S. Solicitor General Neal Katyal affirmed that the issue should not be adjudged through the court system and demands that the matter be reinstated to the Second Circuit so that the court can consider the Administration’s recent initiative that greenhouse gases be regulated in the framework of  the federal Clean Air Act.

The Supreme Court will judge during the coming term whether to accept the case. 

That insurance companies may be affected under several aspects by the above described evolution of climate change law and litigation seems to me evident.

By way of example, one may recall that  the issue of insurance coverage for climate change claims is already going to be adjudged. The Virginia Supreme Court decided on August 2, 2010, that it would agree to hear the insured’s appeal of a state trial court’s ruling that the insured   was not entitled to coverage by  the relevant insurance company  for the Kivalina plaintiff’s claims on the basis that it was not seeking recovery on account of an “occurrence”, as the allegations of climate change were the foreseeable effect of the insured’s discharge of millions of tons of carbon dioxide over the time. Related to this is the paramount issue of whether such claims also involve the discharge of a “pollutant.”

To conclude, while the climate change litigation may seem at a first sight speculative, it is more familiar than one would suppose. Suing greenhouse gas emitters, especially big private emitters, has an analog  in the American history of mass tort litigation. Mass tort litigation has served as a judicial substitute where conventional lawmaking and legislating has fallen short. Mass tort litigation for liability for tobacco products, asbestos, handguns, lead paint, and dangerous pharmaceutical products all came in a situation of legislative and administrative vacuum. In view of the lack of really effective greenhouse gas regulation, it is reasonable to forecast that some search for legal action may be expressed in the kind of litigation. 

While liability and regulation for climate change shake out in federal forums, insurers have to remain vigilant about the extent of their duties to property owners and business affected by catastrophic weather events. Insures and their lawyers should remain vigilant on what types of claims can come up and policyholders should be aware of the exact  limits of insurance coverage.
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